



















































































bitrators	may	 have;	 remaining	 both	 consistent	 to	 relative	 procedural	 laws	 and	 doc-
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Introduction	










essary	 transactions,	 and	all	 the	disputes	 that	would	 follow	 them	 to	 look	more	 like	a	
nightmare	than	a	feasible	alternative.		
In	this	short	research,	the	writer	will	try	to	find	out	how	the	set	off	is	used	gen-










tion	 of	 the	 tribunal	 on	 the	 set-off	 claim	 even	when	 a	 court	 or	 another	 tribunal	 had	
original	 jurisdiction	on	 the	 claim,	 the	applicable	 law	 that	will	 determine	 the	 require-
ments	of	the	set-off	and	finally	the	possible	issues	that	would	arise	for	the	set-off	if	an	
insolvency	procedure	happens	to	begin.	




















The	 problem	 arises	 specifically	 about	 the	 power	 of	 the	 tribunal	 to	 make	 an	 award	
which	has	res	judicata	on	the	set-off	claim2.	
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12	 French	Civil	 Code	 (Code	Civil	 Française)	 Les	 juges	 ne	peuvent	 pas	 suppléer	
d'office	le	moyen	résultant	de	la	prescription.	
13	Greek	Civil	Code,	Section	443	–	Counter-claim	subject	to	prescription:	“Set	off	









the	 tribunal	 will	 define	 the	 steps	 that	 create	 a	 valid	 set-off	 counter-claim.	 Problem	






the	use	of	set	off	as	a	security	 is	 the	“short-cut	payment”15	 that	guarantees	that	the	
allocation	of	risk	will	remain	stable	between	the	parties.	
	 Thus,	 the	 legal	 nature	 of	 the	 set-off,	 procedural	 or	 substantive,	 is	 not	 so	 im-
portant	as	the	choice	between	set-off	and	counter-claim,	which	totally	alters	the	out-




14	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	7.	
15	 Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	8.	
16	Vladimir	Pavić,	Counterclaim	and	set-off	in	International	Commercial	Arbitra-
tion.	Accessed	online	on	March	9,	2017	at	 [http://anali.ius.bg.ac.rs/Annals	 2006/Annals	 2006	
101-116.pdf],	p.	104.	






















17	 Pascal	 Pichonnaz,	 Louise	 Gullifer,	 Set-off	 in	 Arbitration	 and	 commercial	
transactions,	Oxford	University	Press,	2014,	p.12.	
18	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	167.	
19	 Pascal	 Pichonnaz,	 Louise	 Gullifer,	 Set-off	 in	 Arbitration	 and	 commercial	
transactions,	Oxford	University	Press,	2014,	p.12.	




adjudicate	 the	main	 claim,	 so	 the	 tribunal	 needs	no	extra	 jurisdiction	 for	 the	 set-off	













20	Alexis	Mourre,	The	 Set-off	 Paradox	 in	 International	 Arbitration,	 Arbitration	
International,	Vol.	24,	No.	3,	2008,	p.	395.	
21	Alexis	Mourre,	The	 Set-off	 Paradox	 in	 International	 Arbitration,	 Arbitration	
International,	Vol.	24,	No.	3,	2008,	p.	395.	
22	 Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	1.	
23	 Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	11.	














The	applicable	 law	will	 guide	 the	 tribunal	 on	 the	way	 it	 should	deal	with	 the	





Illustration:	According	 to	Greek	Civil	 Code	 set-off	 of	 a	 claim	 for	which	 the	 statute	of	
limitations	 has	 expired	would	 be	 successful	 against	 the	main	 claim,	 even	 though	 the	 set-off	
claim	would	be	bared	if	was	the	main	claim	in	a	stand	alone	in	a	cause	of	action.	
																																																						
24	 Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	9.	
25	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	9.	
26	UNIDROIT,	PICC	Principles,	Chapter	8,	Set-off,	comment	No	1	on	Article	8.1.	
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This	will	 create	many	problems,	especially	when	the	procedural	 law	 is	different	 than	






power	 is	 just	 a	 contractual	 one,	 so	 no	 legal	 doctrines	 or	 doctrines	 can	 extend	 the	
court’s	competence	to	any	other	claim	than	the	explicitly	decided	by	the	parties.	
Therefore,	 many	 well-known	 set	 of	 rules	 had	 to	 alter	 their	 own	 provisions	
about	 set-off,	by	adding	a	dedicated	provision	 in	 their	 rules,	expanding	 the	 scope	of	
the	 agreement	 of	 the	 parties	 to	 all	 the	 possible	 defenses,	 including	 set-off	 counter-
																																																						
27	Swiss	Rules	of	International	Arbitration,	Article	21-5.	
28	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	14.	
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rithm	that	we	follow	 is	different,	but	at	 the	end	of	 the	day	the	main	claim	would	be	
reduced	by	an	amount	equal	to	a	set-off	claim.	What	remains,	though	vitally	important	
is	the	process	that	 is	followed,	as	this	could	possibly	affect	the	outcome,	give	certain	
circumstances.	 For	example,	 if	 the	 set-off	 is	made	prior	 the	arbitral	proceedings,	 ac-






31	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	23.	
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If	no	set-off	would	be	allowed,	but	English	Law	is	applicable	and	one	of	the	par-
ties	declare	bankruptcy	then	a	compulsory	set-off	of	their	claims	had	to	take	place.	In	








CIArb	directly	 refers	 to	a	 set-off	 claim	as	part	of	 the	arbitration	agreement32.	
HKIAC	rules	define	a	claim	as	any	claim	or	counterclaim	submitted,	including	a	defense	
for	the	purpose	of	a	set-off.	HKIAC	has	a	very	broad	definition	of	set-off,	as	the	rules	






33	HKIAC	Arbitration	Rules,	Hong	 Kong	 International	 Arbitration	 Centre,	 Rules	
2013,	Articles	3	&	5.	
  -19- 
count	when	 calculating	 the	 arbitration	 costs34.	 	WIPO	 similarly	 refers	 to	 set-off,	 but	
avoids	to	give	a	clear	definition	of	the	extend	of	an	admissible	set-off	claim35.	
JAMS	rules	take	the	best	of	both	worlds	and	include	set-off	in	the	definition	of	




Appendix	 B	 of	 the	 Swiss	 Rules	 of	 International	 Arbitration	 clearly	 define	 the	
set-off	claim,	but	has	a	smart	provision	allowing	the	arbitrations	to	disregard	the	set-




































































48	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	211.	
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claim	exits,	many	traditional	doctrines,	as	the	equality	of	the	creditors	in	case	of	bank-
ruptcy	 are	 not	 applicable.	 Even	 though	 substantive	 law	may	 vary	 in	 different	 states,	




The	 traditional	 set	 off	 is	 the	 clearance	 between	 the	 debtor	 and	 the	 creditor.	
















50	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	13.	
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53	 Pascal	 Pichonnaz,	 Louise	 Gullifer,	 Set-off	 in	 Arbitration	 and	 commercial	
transactions,	Oxford	University	Press,	2014,	Chapter	III.	























of	 the	 Federal	 Arbitration	Act,	 Emory	 Public	 Law	Research	 Paper	No.	 9-69,	 accessed	
online	 on	 March	 9,	 2019	 at	 [https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1456452],	
p.79.	
55	Apostolos	 S.	 Georgiadis,	Michalis	 P.	 Stathopoulos,	 Astikos	 Kodikas,	 Genikes	
Arxes	IB,	264	(4).	
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56	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	136.	
57	Gary	Born,	International	Commercial	Arbitration2,	Kluwer,	2014,	p.	2620.		













58	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	130.	
59	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	133.	
60	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	135.	
61	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	135.	











The	 arbitral	 tribunal	 will	 just	 include	 in	 its	 decision	 the	 reasoning	 about	 the	
claims	adjudicated,	so	during	the	enforcement	procedure	the	parties	would	easily	rec-









This	 is	 still	 not	 the	 best	 possible	 solution,	 as	 this	would	 delay	 the	 arbitration	
proceedings,	 especially	 about	 the	portion	of	 the	main	 claim	which	 is	not	part	of	 the	
set-off.	On	the	other	hand,	there	is	not	just	a	single	scenario	that	is	possible	that	a	tri-
bunal	could	face,	so	either	we	have	to	 imagine	all	the	possible	alternatives	or	accept	
that	 the	 tribunal	has	discretion	 to	decide	which	 is	 the	best	 road	path	 in	 the	 specific	
case.	
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B.4	The	arbitrability	of	the	set	off	claim	
































the	 case	when	 the	 tribunal	 that	 has	 jurisdiction	 is	 non-existent,	 so	no	 clear	 timeline	
can	be	expected66.	
B.5.2	The	New	York	Convention	
The	 international	 acceptance	of	 the	New	York	 convention	 is	 one	of	 the	main	
reasons,	why	parties	 choose	 to	 arbitrate	 their	 disputes.	Arbitration	has	 solved	many	
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However,	 absent	 a	 clear	 term	 prohibiting	 the	 set-off,	 the	 initial	 arbitration	
agreement	includes	an	authorization	to	the	arbitral	tribunal	to	adjudicate	the	dispute	
in	a	final	and	binding	manner.	An	implied,	but	necessary	term	of	this	agreement	has	to	
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C.	Set	off	in	International	Commercial	Arbitration	
An	arbitral	tribunal	should	not	ignore	set	off,	as	this	would	harm	the	legitimacy	


















































enforced	as	soon	as	a	 final	decision	 is	 rendered	recognizing	the	non-existence	of	 the	






tion	of	 the	arbitral	 tribunal	 is	 based	on	 the	 competence	of	 the	arbitrators	 to	decide	
their	own	competence,	solely	by	interpreting	the	four	corner	of	the	agreements	of	the	
parties	and	 trying	 to	understand	what	 their	will	 at	 the	 time	 they	entered	 the	agree-
ment.	Naturally	 it	 has	 to	 apply	 national	 laws	of	 the	 strict	 public	 policy	 or	 overriding	






gated	(the	negative	effect	of	 res	 judicata)	only	when	the	tribunal	or	 the	court	would	
have	original	jurisdiction	for	the	set-off	counter-claim	if	it	was	raised	as	a	main	claim.	



















trators’	powers	and	the	parties	 intention	that	 is	the	final	solution	of	their	 legal	prob-
lems.	
After	 all	 the	 parties,	 did	 not	 choose	 arbitration	 for	 a	 logically	 correct	 conclu-
sion,	 but	 for	 emphasis	 in	 traditional	 arbitration	 placed	 on	 achieving	 a	 resolution	 ac-
ceptable	to	both	parties72.	
As	mentioned	above73,	a	very	 interesting	distinction	could	be	made	here:	 the	








This	 is	crucial	as	 if	 the	tribunal	had	original	 jurisdiction,	then	the	set-off	claim	
can	be	easily	treated	as	a	counter-claim,	so	the	tribunal	has	jurisdiction	to	adjudicate	
upon	the	counter-claim	with	res	 judicata.	On	the	other	hand,	when	the	set-off	claim	
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Conclusions	 	




sibly	 recognize	 as	 valid,	 would	 be	 just	 recognized	 by	 the	 tribunal,	 without	 binding	
power	of	the	award.	
This	separation	of	the	claim	is	following	the	doctrine	of	the	contractual	power	
of	 the	competence	of	 the	arbitral	 tribunal,	while	 respects	 the	allocations	of	 risks	 the	
parties	 initially	 intended,	when	 they	entered	 in	 the	 contract.	 Permits	 the	 tribunal	 to	








Furthermore,	 this	separation	fits	 inside	the	current	structure	of	 the	New	York	
convection	 and	 does	 not	 require	 any	 additional	 revisions.	 The	 arbitrators	 have	 the	
competence	to	decide	not	only	about	their	jurisdiction,	but,	naturally,	they	can	decide	
about	the	substance	of	the	dispute.	So,	they	are	entitled	to	decide	about	part	of	the	
claim,	 while	 rendering	 a	 non-final	 award	 deciding	 temporarily	 about	 the	 claim	 that	
equals	to	the	claim	of	the	set-off	the	court	acknowledges	to	be	valid.		
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